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M. PRADIER-FODERE. 

E. G. ELLIOTT 
Princeton University 

The appearance of the eighth and final volume of M. Pradier- 
Fod6r6's Traite de droit international public europe'en et americain 
seems a fitting occasion for a brief consideration of the life and 
works of this distinguished professor, counselor and author ; more par- 
ticularly is it appropriate to consider the extent and character of his 
services to that branch of public law dealt with in the above 
treatise, for it was to international law that he devoted the ripest 
years of a broad scholarship and the maturest judgments of an active 
life. M. Pradier-Fod6re" was not simply and solely a student who 
looked out upon the hurly-burly of life from the secluded shelter 
of his study window; he was to no small extent a man of affairs who 
had come into close and intimate contact with matters of state on 
both sides of the Atlantic, and who, after a life of rich and varied 
experiences, settled down when over fifty to round out his life and his 
literary activity in the production of an extensive treatise on inter- 
national law. 

Paul Louis Ernest Pradier-Fod^re" was born at Strassburg on the 
eleventh of June, 1827 ; he studied law at the university of his native 
place and in due course of time became an advocate at Paris; at the 
age of thirty he was made professor of law at the Armenian college 
at Moorat, but soon returned to Paris to fill the chair of law at the 
Armenian college in that city where he remained until 1874, when he 
was called by the government of Peru to organize the department of 
political science and administration of the university at Lima. By 
this time he had established his reputation as an author in the field of 
public law by the publication of numerous works : among them may be 
noted Precis de droit administratis (1853-8) of which a seventh edi- 
tion was issued in 1876; Traite de droit commercial (1854-62); Cours 
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de droit politique et d'economie sociale (1859) ; Elements de droit public et 
d'economie politique (1864) ; Translation of Grotius, Droit de la guerre et 
de la paix (1865-66); Principes genereaux de droit, de politique et de 
legislation (1869); Documents pour I'histoire contemporaine and Por- 
traits politiques (1871) ; la Question de V Alabama et le droit des gens 
(1872); and Commentaire sur le code de justice militaire (1873) in 
collaboration with Le Faure. 

During the six years of his stay in Peru M. Pradier-Fod6re was in 
close touch with the government of the country and in 1879 published 
a brochure entitled Affaire du Luxor, which was a report to the minis- 
ter of justice, culture and instruction on the capture of the German 
vessel Luxor, a case that grew out of the war then in progress between 
Chili and Peru. In this report M. Pradier-Fod^re" showed a very 
enlightened spirit on some of the most difficult questions of interna- 
tional law; his ideas respecting the security of private property 
upon the high seas were most liberal and he advocated with vigor the 
rights of neutral commerce. He laid particular emphasis upon the 
fact that contraband trade was not in itself an illegal act nor an act of 
hostility, but that the basis of the right of seizure was the right of 
self defense on the part of the belligerent making the seizure ; that the 
seizure of contraband goods was an exception to the rule of the freedom 
of neutral commerce and did not necessarily extend to the ship, which 
was liable to confiscation only when the owner authorized or tolerated 
the acts of the captain. Regarding the question of capture after the 
contraband articles have been deposited, the question, that is, of the 
"return voyage," he held that after the vessel has deposited the con- 
traband, she then begins a new voyage and is not liable to capture; 
that the offense is deposited with the contraband — a position now all 
but universally recognized. 

The years spent in South America gaveM. Pradier-FodeYe the experi- 
ence which produced the happy combination of jurist and man of 
affairs, invaluable in the publication, soon after his return to France 
and his establishment as counselor to the court of appeals at Lyons, 
of his Cours de droit diplomatique a V usage des agents politiques du 
ministere des affaires Mrangkres des etats europeens et amiricains (1881). 

At an age when most men begin to feel that the days of the sere and 
yellow leaf are at hand, and to say to themselves " I will take mine 



M. PRADIER-FODfotfi 247 

ease," M. Pradier-Fodere' began his exhaustive treatise on interna- 
tional law. One must marvel at the courage of the man who began when 
nearly sixty and who continued for twenty years a labor of such magni- 
tude, and we cannot but join in the universal lament that his life was 
not spared till he had completed the few remaining chapters of the 
work to which he had devoted so many years. His death occurred 
on the twenty-eighth of June, 1904, and his son, "guided," as a note 
of the editor tells us, "by a sentiment of filial piety, manifested the 
desire that the work should stop at the precise point at which the pen 
dropped from the hand of his father;" and so the work, voluminous 
though it is, yet lacks any adequate treatment of neutrality. 

The first and second volumes of the Traite" de droit international 
appeared in 1885, the third in 1887, the fourth in 1888, the fifth in 1891, 
the sixth in 1894, the seventh in 1897, and the eighth and final vol- 
ume together with an index in 1906. To get an adequate conception 
of the size of this work we must know that the total number of pages 
is 8721, not including the index which was made after M. Pradier- 
FodeYe's death and is itself a volume of nearly two hundred pages. 
In short the work is encyclopaedic and its greatest usefulness must 
always be as a reference book. The author's original idea contem- 
plated four volumes, but the material grew to twice this size and the 
work is still incomplete. Of the criticisms that may justly be passed, 
one is that the work is too voluminous, that it contains too many 
digressions, particularly in the later volumes which are out of pro- 
portion to the earlier ones; that the citations and historical examples 
grow in length and number till it becomes a veritable compendium of 
the theory and practice of international law and much else besides. 

Any attempt to discuss these eight volumes within the limits of so 
brief a paper must necessarily be fragmentary; the most that can be 
successfully accomplished is to give some general notion of their 
extent and character, of the author's conception and treatment of 
some of the more fundamental questions, and of his attitude toward 
and his relation to the science of international law and its progress, 
and in conclusion to attempt an estimate of the value of the work as a 
contribution to the science. 

Before any fair judgment can be passed, we must know what M. 
Pradier-Fodere' had in mind to do. First of all then, we are told 
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(I, V) that midway between the philosophers who can understand 
international law only in an abstract sense, and the statesmen who 
deny the existence of a general theory in the matter of the relations 
of one people to another, there is a modest role for the publicist, who 
pursues his investigations in accordance with philosophic speculations 
and the results of experience. The metaphysicians are out of favor. 
We no longer determine the relations of States in accordance with a 
natural law having its source in reason and its validity in its own 
nature without regard to consideration of utility and the provisions 
of treaties; Puffendorf and Thomasius with their identification of the 
law of nations and of nature find no hearers. The true view he sees 
in the statement of Professor de Martens of St. Petersburg that "the 
representatives of the science of international law in modern times 
have but a single object; to establish the positive legal principles 
which ought to govern the relations of States, by consulting, not only 
history, the material circumstances, and the actual conditions of life, but 
also the demands of scientific proof and the sentiment of right which 
prevails in the civilized world" (I, VIII). From this standpoint of 
the mingling of philosophic and positive elements, M. Pradier-FodeYe' 
sets out to determine international law both as it is and as it should be 
(I, XVII). Without pretence of novelty in subject matter, our 
author lays claim to presenting the material in harmony with the 
new basis of the modern world. The triumph of democracy, and 
with it, of public opinion which determines the march of events, 
has changed the basis of international law. National welfare has 
replaced dynastic interests and this change finds complete expres- 
sion in the altered position of diplomatic representatives, who no 
longer pursue the devious devices of the days of the divine right of 
kings, who are no longer spies, but who find it to their interest to be 
truthful and above board; exterritoriality is rejected as a barren fic- 
tion and the true basis of the rights of diplomats is recognized as 
being utility. Modern science, moreover, has greatly lessened the 
importance and influence of diplomatic representatives who have 
become merely agents "at the end of a telegraph wire." It is "from 
the point of view of the principles, needs and wishes of democracy" 
that the work was written (I, XV). 
It may be objected to this view, that while it is impossible to neglect 
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the influence of democracy and the growth of public opinion, interna- 
tional law as such has no concern with the form or character of the 
governments of the States subject to its provisions and the view- 
point is liable to lead to bias and even propaganda, particularly in 
determining what international law should be; and this is what we 
find has happened in the present case. Furthermore the attempt to 
determine what international law should be is in itself something of 
which we cannot approve in a scientific treatment of the subject. 
Such a task lies outside of the sphere of law and comes dangerously 
near the standpoint which M. Pradier-Fodere himself confesses has 
no adherents. It gives opportunity for the promulgation of the sub- 
jective views of the author and is fraught with the constant danger 
of supplementing what is with what should be, without clearly draw- 
ing the line between them. It would seem most advantageous in a 
systematic treatise to deal only with positive law, that which has 
been determined by custom and agreement, leaving to the political- 
ethical philosopher and theorist the task of establishing the stand- 
ards of action toward which men and nations should strive. The 
jurist may be warned in the words of Thomasius "not to put his 
sickle into the field of dread theology." 

Another and more vital criticism may be made of M. Pradier-Fodere" s 
attempted use of the "philosophical" and "historical" methods. 
Neither should be employed alone or in its extreme form, he says, but 
a combination of both; yet it seems hard to imagine how the exclusive 
use of either could produce more unfortunate results than his com- 
bination. The full significance of his use of the "philosophical" 
method is not appreciated till we arrive at his definition of law in 
general and of international law in particular. Here we find our- 
selves in the full swing of the old natural law conception ; like the laws 
of the physical world, the laws of the political and moral order are 
universal, of all time, immutable and absolute (I, 22). Law is not 
the arbitrary creation of the will; it precedes the constitution of the 
State; codes declare it but do not create it; it exists virtually and 
independently of all external expression (I, 29). It is the same 
idea that Grotius had when he proclaimed that the law of nature 
would be binding even were there no God. It is based on reason 
and is inherent in the nature of men and of society (I, 65). It is an 
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ideal toward which actual law should tend to conform. " Philosophy 
ought to illuminate the facts, without once quitting the ground of 
reality : science ought to be filled with the inspiration of the actual and 
the ideal: the ideal, that is, the principles, the immutable elements 
of international law: the facts, that is, the mobile and progressive 
element" (I, 26). 

From this starting point is developed the notion of a droit-type, 
which is le droit qui doit Stre, and which is as much a part of interna- 
tional law as le droit qui est (I, 65). The latter alone is stigmatized as 
only a kind of international hygiene. International law then falls 
into two parts : the great principles which are called droit type, droit 
ideal, having their moral source in the social nature of mankind 
and their sanction in nature and necessity; and the actual rules that 
guide and determine States in their relations with one another, as 
these rules have been accepted tacitly by custom or expressly by 
agreement. 

M. Pradier-Fodere" is by no means unconscious of the opposition 
which this twofold view may provoke, and indulges in an extensive 
polemic and exposition, but without establishing, in our judgment, the 
scientific accuracy or the usefulness of the position taken. It is, to be 
sure, much easier to deduce the existence of international law as law 
from M. Pradier-FodeYe^s conception of law, but the conception when 
deduced is utterly lacking in definiteness and scientific accuracy; it 
depends for its content upon the subjective consciousness of the author, 
and is entirely out of harmony with modern philosophical thought. 
Its apparent usefulness lies in the possibility it affords of almost 
unlimited advocacy of the rights of humanity and of man, but this 
service is more apparent than real, for it furnishes no stable founda- 
tion or guaranty for the maintenance of these rights. 

It should be said, however, that M. Pradier-Fodere is for the most 
part conservative in his application of the philosophic viewpoint. 
A distinguished critic of his work M. Adolph Rivier has said, " one 
finds with elevated views and considerations always liberal but with- 
out exaggeration of idealism, a grand richness of accurate information 
and materials which give to the work a character positive et realiste 
du meilleur aloi." " There is always the inspiration of a generous and 
liberal spirit, which constantly demands of the rules that claim recog- 
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nition, a conformity to the principles of morality and justice;" there is 
the constant impression of a great and magnanimous soul, striving to 
elevate the standard in accordance with which men and nations live 
and should live. 

The first volume contains besides the usual general considerations 
on international law such as its nature, sources, sanctions, obligations, 
and extent, also the general principles concerning States; they alone 
are subjects of international law, are persons in its eyes ; unorganized 
peoples, nomadic tribes, savages, rebels, the church and commercial 
companies are excluded as usual, but it is to be regretted that nothing 
was said regarding the position of the individual as a possible subject 
of international law, for this is a topic of growing interest. The States 
as such are regarded as having certain " absolute" rights such as self- 
preservation, independence, equality and property, and certain " con- 
ventional" rights which arise from treaties. That these so-called 
"absolute" rights can be deduced only from the standpoint of natural 
law, is clearly seen in the second volume (p. 8) where the equality of 
States is deduced from the equality which is a right of man based on 
human nature. From the modern standpoint these are not properly 
rights, but results of the character of the State as a person. 

Sovereignty, which is the "breath of the common life" belongs to 
the State, i. e, to the people, and has an external and an internal aspect, 
but for international law there can be no question of sovereignty de 
facto and de jure. In the semisovereign State, which M. Pradier- 
Fodere regards as "an anomoly in pure theory" (I, 158), the external 
relations of the State are limited or controlled by a superior power, 
but strange to say he does not regard the sovereignty of a State as les- 
sened by the payment of tribute or by vassalage (p. 161-162) : again 
will hardly be generally admitted that a State has a right to be recog- 
nized as a member of the family of nations (I, 236). 

In the important chapter in which intervention is dealt with, we 
find, as might have been expected that the Monroe Doctrine is con- 
demned as being itself intervention; the cause of humanity and the 
extension of civilization are repeated as justifiable grounds of inter- 
vention. 

The second volume continues the discussion of the absolute rights 
of States, first to equality, to which w? have already referred, and sec- 



252 THE AMERICAN POLITICAL SCIENCE REVIEW 

ondly to property. Under the right of property are considered all the 
various parts of the land and water over which the States exercise 
imperium, as its actual land, including colonies, its territorial waters, 
straits, gulfs, bays, harbors, rivers, canals, etc. The volume closes with 
the "conventional" rights of States, that is, those secured by treaty. 
More than five hundred pages are devoted to the subject of treaties, 
and might very well have been comprised in a separate volume, thus 
greatly facilitating its use. There are two points that deserve a passing 
notice ; the first is that permanent neutrality, as imposed by treaty, 
destroys the sovereignty of a State (p. 628). This view can be 
maintained only through a misconception of the real nature of treaties 
and the source and extent of the obligation they impose. It is, how- 
ever, in accord with an opinion expressed in the first volume (p. 160), 
where it is held that sovereignty may be voluntarily limited. So it 
may, if it be given up altogether, but to limit themselves by treaty as 
the permanently neutral States have done, is to restrict the exercise 
of certain rights and powers, not to destroy their sovereignty, for M. 
Pradier-Fodere himself would doubltess have been compelled to con- 
fess that complete freedom of action could be regained by these States 
by the sacrifice of the guaranty of the integrity of their territories. 

The second point is in regard to concordats, which he considers 
real treaties, though he has previously (vol. I, 153) denied to the 
Pope the character of an international person. 

The third volume devotes some five hundred pages to diplomatic 
relations, and is a treatise on diplomacy rather than on international 
law. It is interesting to note that ambassadors, even in constitutional 
countries, are regarded with approval — an opinion which has been 
gaining ground in this country though so distinguished a diplomat as 
Mr. John W. Foster in his recent work, The Practice of Diplomacy, 
advocates their abolition. 

The remainder of this volume, dealing with the relations of private 
law, as well as almost the entire fourth volume, which treats of the 
commercial and economic relations of the States, might better find 
their place elsewhere than in a work on international law. A large 
part of the fourth volume is given up to a history of the rise of com- 
merce among the nations, to the growth of transportation and to com- 
parative legislation; in short, it is economic and industrial history, not 
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law. One topic here included is that of international administration, 
which receives the proper recognition denied it in most English and 
American works on international law. 

Of the third, fourth and fifth volumes — the fifth deals with mari- 
time relations — it may be said in general that they contain a great 
mass of material, good perhaps in itself, but entirely out of place 
in such a work, and that extraneous material fairly overwhelms and 
hides the good in them. 

The sixth and seventh volumes, in which the relations of States in 
time of war are discussed, like everything else written before 1899 
touching the subject, stand in need of revision since the first conference 
of the Hague. What is said however is quite in harmony with all 
the steps that have been taken toward regulating those relations. 
War, M. Pradier-Fodere believes, cannot always be avoided, but 
nevertheless he is a strong supporter of arbitration, even going so far 
as to declare it the duty of governments to advocate it (VI, p. 376). 

The major portion of the eighth and final volume is devoted to the 
relations of belligerents in maritime war and less than a hundred pages 
to the relations with neutrals; but it is unlikely that it would have 
required a great deal to complete the subject, for most of the questions 
which have been commonly in the public mind as pertaining to the 
rights and duties of neutrality and neutrals, are discussed in the pre- 
ceding volumes. This volume, despite its incompleteness, is probably 
the best and most useful of them all, containing as it does the results 
of the Hague conference in respect to a number of subjects, as well as 
a discussion of the prominent questions up to 1904. M. Pradier- 
Fode>£'s untimely death and the desire of his son to present the work 
as it came from his father's hand prevented the incorporation of any of 
the numerous and important questions which arose out of the Russo- 
Japanese war. 

In conclusion it may be said that M. Pradier-Fodere was not a man 
of genius and he has not left the stamp of genius on this, his most 
important work. The Traite de droit international public europeen 
et amtricain will never be ranked among the masterpieces, will never 
be looked upon as epoch-making; it is lacking in creative-power, and 
partakes too much of the character of an encyclopaedia; there are too 
many monographs on too many subjects only distantly related to 
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international law; there is lacking that unity and systematization 
necessary in a great achievement; yet the value and usefulness of a 
work of this character are undeniable and it will take rank along with 
Calvo as a rich source of information and discussion. 

Its fundamental defect would seem to lie in the failure to grasp the 
modern conception of international law as real law, based exclusively 
upon the positive elements of the practice and agreements of the 
nations. 



